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1. Justin Levitt, declare as follows:

1. The facts set forth in this declaration are within my personal knowledge
and. if called as a witness, 1 could and would competently testify as follows.

2 [ have been retained by the plaintiffs in this action (o, among other things,
evaluate the effectiveness of remedies available to the Court for the City of Santa
Monica’s violation of the California Voting Rights Act (*CVRA") — and for purposes of
this declaration, to assess alternatives to the current system that improve Latino voters’
opportunity and demonstrate dilution. The summary below sets out my conclusions

briefly, and the rest of this declaration explains them in more detail.

I. Summary

3. The implementation of district-based elections may be effective, depending
on where district lines are drawn, in offering the Latino voters of Santa Monica a more
equitable opportunity to elect candidates of their choice, despite the absence of a
majority-Latino district. For example, the district proposed by David Ely may be
effective in giving Latino voters the equitable opportunity to elect candidates of their
choice.

4. At-large remedies such as cumulative voting may also be effective in
offering the Latino voters of Santa Monica a more equitable opportunity to elect
candidates of their choice than the current system. In fact, limited voting, cumulative
voting, and ranked-choice voting systems deployed for the seven seats of the Santa
Monica city council all demonstrate theoretical Latino opportunity to elect candidates of
their choice without any votes from non-Latinos, just as the ability to draw an illustrative

majority-Latino district would demonstrate such theoretical opportunity.
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II. Credentials

5. [ am a Professor of Law at Loyola Law School, Los Angeles, teaching
constitutional law. criminal procedure, and the law of democracy. Election law is the
focus of my course on the law of democracy, and for more than a decade, my primary
work has concerned the field of election law with particular focus on election
administration and redistricting. 1 have also served as a visiting faculty member at the
Yale Law School, teaching courses on the law of democracy and the motives of public
actors: at the USC Gould School of Law, teaching constitutional law; and at Caltech,
teaching an introduction to law as a system of social ordering. Most recently, I served as
Deputy Assistant Attorney General in the Civil Rights Division of the U.S. Department
of Justice. under Attorney General Loretta Lynch, helping to run the Division, and
supporting and supervising the Division’s work on voting rights and protections against
employment discrimination.

6. [ am the author or co-author of articles in both top-tier law reviews and
peer-reviewed journals, including the Harvard Law Review, the Yale Law Review
Online. the Yale Law and Policy Review, the N.Y.U. Law Review Online, the
Georgetown Law Journal, the William & Mary Law Review, and the Election Law
Journal. 1 have also authored multiple monographs, including the Citizen's Guide to
Redistricting. as well as extensive additional shorter research pieces and commentaries
for a more public audience.

7. I have been invited to testify before committees of the U.S. Senate, the U.S.
House of Representatives, the U.S. Civil Rights Commission, several state legislative
bodies. and both federal and state courts. Most relevant to the instant case, I testified for
the plaintiffs in the first and only case under the CVRA to go to a full trial — Jawregui v.
City of Palmdale, Los Angeles Superior Court Case No. BC 483039. My testimony in

that case was cited by that court in support of its finding that the City of Palmdale had
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violated the CVRA. My research has also been cited extensively in the media and the
courts, including the U.S. Supreme Court.

8. I have served in various capacities for several presidential campaigns,
including as the National Voter Protection Counsel in 2008, helping to run an effort
ensuring that tens of millions of eligible citizens could vote and have those votes
counted.

9. Before joining the faculty of Loyola Law School, I was counsel at the
Brennan Center for Justice at NYU School of Law for five years. My experience at the
Brennan Center is also particularly relevant here — specifically, among other work
focused on equitable representation particularly for underserved populations, | advocated
for the availability of cumulative voting as a remedy in Port Chester, New York, in the
federal Voting Rights Act case brought by the United States Department of Justice
against the Village of Port Chester. I have also worked as in-house counsel to the
country's largest independent voter registration and engagement operations, and at
several nonprofit civil rights and civil liberties organizations. 1 have represented and
advised officials of both major political parties, and those whose partisan affiliation I do
not know. and I have also represented individuals and organizations seeking to compel
officials to comply with their obligations under state and federal law.

10.  1served as a law clerk to the Honorable Stephen Reinhardt of the U.S.
Court of Appeals for the Ninth Circuit, after graduating magna cum laude from Harvard
University with a law degree and a masters degree in public administration. | also
earned a bachelor’s degree magna cum laude from Harvard College.

11. 1 now focus on research and scholarship, confronting the structure of the

election process while closely observing and rigorously documenting the factual
predicates of that structure. I have analyzed, in detail, the effect of policies and laws that

contribute to the burdens on eligible citizens as they attempt to exercise the franchise, or
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that limit their ability to achieve meaningful and equitable representation even when they
are able to cast ballots successfully. I attempt to bring reliable data to bear on the effort
{0 assess the nature and magnitude of the impact of election rules and representational
structures. Sometimes this involves collecting data of my own; sometimes it involves
assembling and assessing data collected by others, evaluating the merit and weight of raw
original sources and sophisticated statistical analyses.

12. A copy of my Curriculum Vitae, further detailing my experience and

background, is attached as Exhibit 1.

I11. Tasks and Sources Utilized

13. [ have been asked to provide information regarding the remedies selected
by litigants and courts in cases brought under the CVRA and the federal Voting Rights
Act ("FVRA™).

14. 1 have also been asked to evaluate the likely effectiveness of various
remedies that may be implemented by this Court pursuant to Section 14029 of the
CVRA, particularly compared with the current system.

15. I find that it is impossible to accurately weigh the effectiveness of any
particular remedy to vote dilution without an understanding of the demographics and
political realities of the jurisdiction at issue. Therefore, in considering the effectiveness
of various remedies to address the City of Santa Monica’s violation of the CVRA, at this
preliminary stage of the litigation, I reviewed and relied upon, among other things, the
demographic data and charts in the declaration of Peter Morrison; the maps and
demographic data prepared and gathered by David Ely: the precinct-level election data
gathered by Mr. Ely; and the polarization studies produced by Morgan Kousser.

5

LEVITT DECLARATION




b0 =3 ohd o wh R W b =

=

NNhJMMMN”Ml—'—'——n—I-—-—u—-_-
WHJD\MLMN_E\DWQGNLH-FWIQ—

IV. Remedies Adopted in Other Cases and Utilized in California Cities

16.  In the course of my work in election law, I have become familiar with the
remedies adopted by state and federal courts to address vote dilution, as well as the
remedies proposed by litigants and those adopted through settlement agreements and
consent decrees.

17.  Inmost CVRA cases and FVRA cases targeting at-large election systems,
the remedies ultimately adopted by the courts have included district-based elections. In
some FVRA cases, at-large systems such as cumulative voting and limited voting have
been adopted where the circumstances warranted those remedies.

18.  Limited voting limits the number of votes that a voter can cast to fewer than
the number of seats to be filled at the election. For example, in an election to fill the
seven city council seats in Santa Monica, one limited voting system might limit each
voter to voting for just one candidate: another might limit each voter to voting for two
candidates: still another might limit each voter to voting for three, four, five or six -- but
not seven -- candidates. This limit allows the jurisdiction’s majority to win at least one
seat, but prevents that same majority from dominating every seat and. thus, provides the
opportunity for a sufficiently large and cohesive minority to win a seat.

19.  Cumulative voting operates differently but achieves the same effect:
recognition of a majority’s preferred candidates while still making room to seat the
preferred candidate of a sufficiently large and cohesive minority. In cumulative voting,
each voter may cast as many votes as there are positions to be filled; a voter may either
vote for one candidate for each of the positions to be filled or may instead cumulate his or
her votes behind those candidates he or she prefers most intensely. For example. in an
election to fill the seven city council seats in Santa Monica, a voter could cast seven votes
for one candidate: three votes for one candidate, and four votes for a second candidate; or

one vote for each of seven candidates (or any other allocation of the seven votes).

6
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20. These alternative at-large election methods have been adopted, and have
been effective. in dozens of jurisdictions. Limited voting has been adopted in several
jurisdictions as a part of judgments and consent decrees in cases brought under the
FVRA. In Alabama alone. limited voting systems have been adopted in at least twenty
(20) jurisdictions to resolve FVRA cases. See, e.g., Dillard v. Town of Cuba, 708 F.
Supp. 1244, 1245-46 & n.3 (M.D. Ala. 1988) (upholding settlement of vote dilution
claims against two towns that replaced at-large elections for town councils with limited
voting plans, and noting prior approvals of limited voting settlements in eleven other
jurisdictions and pending limited voting settlements in four more jurisdictions): Judgment
and Order Modifying Consent Decree, United States v. City of Calera, No. CV-08-BE-
1982-S (N.D. Ala. Oct. 23, 2009) (approving a limited voting system in a consent
decree). In a study of fourteen of those municipalities, in the first election following the
imposition of limited voting, African-American candidates won election in thirteen of the
towns (and missed election in the fourteenth by a single vote). In the six towns where
these victories were contested, African-Americans constituted 10.2%, 14.6%, 23.5%,
26.3%. 32.2%, and 38.5% of the population. See Richard L. Engstrom, Modified Multi-
Seat Election Systems as Remedies for Minority Vote Dilution, 21 STETSON L. REV. 743,
758-59 (1992). Limited voting systems have also been adopted beyond Alabama as the
result of FVRA litigation, including in jurisdictions like Lake Park, Florida, see Consent
Judgment and Decree, United States v. Town of Lake Park, Fla.. No. 9:09-cv-80507 (S.D.
Fla. Oct. 26. 2009): Bladen and Tyrrell Counties, North Carolina, see Anita S. Earls et
al., Voting Rights in North Carolina: 1982-2006, 17 S. CAL. REV. L. & SOC. JusT, 577,
607, 630 (2008); and Euclid, Ohio, see United States v. Euclid City Sch. Bd., 632 F.
Supp. 2d 740 (N.D. Ohio 2009).

21. Cumulative voting has also been adopted in several jurisdictions as part of
judgments and consent decrees in cases brought under the FVRA. In Texas alone,
cumulative voting systems have been adopted to enhance minority representation
(particularly Latino representation) in at least forty-seven (47) jurisdictions after FVRA

7
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lawsuits. See, e.g., Robert R. Brischetto & Richard L. Engstrom, Cumulative Voting and
Latino Representation: Exit Surveys in Fifieen Texas Communities, 78 SOC. SCI. Q. 973,
974 (1997). Similarly, in just Alabama, at least five jurisdictions have adopted
cumulative voting as part of settlements of FVRA cases, and “[d]espite having African
American populations that ranged from only 10.3% to 11.9%, an African American was
elected for the first time to the governing board in each of these jurisdictions under
cumulative voting rules.” See Richard L. Engstrom, supra, at 756-57. Jurisdictions in
Illinois, New Mexico, New York, and South Dakota, for example, have similarly found
success in resolving FVRA cases by turning to cumulative voting. See, e.g., Banks v.
City of Peoria, Ill., No. 2:87-cv-2371 (C.D. IIL.); Richard L. Cole et al., Cumulative
Voting in a Municipal Election: A Note on Voter Reactions and Electoral Consequences.
43 WESTERN POL. Q. 191 (1990); United States v. Village of Port Chester, 704 F. Supp.
2d 411 (S.D.N.Y. 2010); Richard L. Engstrom & Charles J. Barrilleaux, Native
Americans and Cumulative Voting: The Sisseton-Wahpeton Sioux, 72 SOC. SCI. Q. 388,
389 (1991).

22.  Ranked-choice voling, sometimes called single transferable voting, is
another election system that, when implemented in its multi-seat election form, combats
vote dilution even in an at-large jurisdiction. In a ranked-choice system, voters can rank
as many candidates as they want in order of their choice; the voter’s single vote is
initially allocated to his/her most preferred candidate and, as the count proceeds and
candidates are either elected or eliminated, the votes for eliminated candidates are
transferred to other candidates according to the voter's stated preferences. As with the
other alternative forms above, ranked-choice voting in a multi-seat race results in the
election of a majority’s preferred candidates while still making room to seat the preferred
candidate of a sufficiently large and cohesive minority. A form of ranked-choice voting
used for single-seat elections is more common in local American jurisdictions, including

in several jurisdictions in California, but ranked-choice voting is currently used to elect

8
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multiple at-large city council members in Cambridge. Massachusetts.

V. Effectiveness of the Illustrative District Plan Developed by David Ely

23.  To evaluate the likely effectiveness of a district plan, specifically whether
the district plan is likely to give a minority group a more meaningful opportunity to elect
candidates of its choice or otherwise influence the outcome of elections than the current
system, several factors should be considered.

24.  First, the ethnic composition of the eligible electorate in each district should
be considered. Here. T understand that the citizen voting-age population in Mr. Ely’s
illustrative District #1 is 30% Latino. Indeed, Figure 1 in the declaration of Peter
Morrison shows that the Latino proportion of the electorate in Santa Monica has
increased markedly and fairly consistently, particularly from 2008 to 2013 (the most
recent data in Mr. Morrison’s declaration), and the demographic indicators suggest that
trend will continue, particularly in District #1.

25. Demographics alone, however, do not determine electoral strength. The
proportion of eligible voters necessary 1o afford a minority group the equitable
opportunity to elect its preferred candidates in a single-member district depends greatly
on the political behavior and circumstances of the voters in that district. In some
instances. a district will not provide a reliable opportunity to minority voters without a
supermajority of the district’s electorate. In other circumstances, minority voters may
comprise less than half of a district’s electorate and still demonstrate a reliable
opportunity to elect candidates of their choice. Indeed, the recognition that districted
systems may improve a minority community’s ability to elect candidates of their choice
or influence the outcome of those elections even without drawing a majority-minority

district appears to have been a significant factor in the enactment of the CVRA.

9
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26. In assessing whether a particular district may improve on the equitable
electoral opportunity afforded to minorities in comparison to the current system, it is
particularly important to consider the political performance of the communities in the
district in question. For example, Mr. Ely reconstructed several elections involving
Latino candidates for the Santa Monica City Council. [ understand that Mr. Ely
concludes that Maria Loya, a resident of District #1 and the preferred candidate of the
Latino community, almost certainly received more votes in illustrative District #1 than
any other candidate, though she did not secure a council seat in the existing at-large
election system in 2004. In 2016 there were two candidates residing in District #1 —
Terry O'Day and Oscar de la Torre. Though Mr. de la Torre did not secure a council seat
in the at-large election system in 2016 and Mr. O'Day received the most votes of any
candidate citywide, 1 understand that Mr. Ely concludes that Mr. de la Torre, the
preferred candidate of the Latino community, almost certainly received more votes in
Hlustrative District #1 than Mr, O'Day. Moreover, the electoral opportunity provided by
a district like District #1 may be self-reinforcing, with a likelihood that turnout among the
minority population improves as the community comes to understand that it has greater
opportunity to elect candidates of choice.

27.  The experiences of other California jurisdictions that have recently adopted
district-based elections as a result of CVRA litigation — and jurisdictions elsewhere with
substantial minority populations — also support the view that district-based elections can
provide meaningful equitable opportunity for minority communities even when those
communities do not comprise the majority of a district’s electorate. For example, Sergio
Farias. a Latino candidate, ran for a seat on the San Juan Capistrano City Council in
2008. and came in a distant sixth place (last) in an at-large election for two seats. As a
result of CVRA litigation, the City of San Juan Capistrano held its first district-based

election in 2016. 1 understand that the district with the highest concentration of Latinos

10
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among the electorate had a Latino citizen voting-age population of approximately 44%,
and an even lower Latino proportion of registered voters. Sergio Farias prevailed, and is

now the Mayor of San Juan Capistrano.

V1. Cumulative Voting, Limited Voting, and Ranked-Choice Voting Would Also
Likely Improve Santa Monica Latinos’ Opportunity to Elect Their Preferred
Candidates.

8. Distinct from the actual electoral performance that is the focus of CVRA
liability, FVRA liability sets an additional threshold. The FVRA requires plaintiffs to
show that they can draw an illustrative majority-minority district, to demonstrate that the
minority group could win elections without any votes from others, under a set of
theoretical assumptions including perfect cohesion and equal turnout.

29.  With alternative systems like cumulative voting, limited voting, or ranked-
choice voting, sufficiently sizable minority groups in an at-large multi-member
jurisdiction can similarly demonstrate that they, too, could win elections without any
votes from others. under the same set of theoretical assumptions. And in any multi-
member jurisdiction, the necessary size of the group is far smaller than fifty percent.

30. The theoretical size threshold for minority group electoral opportunity in
alternative at-large remedies like cumulative voting, limited voting, and ranked-choice
voting is known as the “threshold of exclusion.” If the minority group’s citizen voting-
age population within a jurisdiction exceeds the threshold of exclusion, then alternative
at-large remedies like cumulative voting, limited voting, and ranked-choice voting may
give that minority community the ability to elect candidates of their choice, even with no

assistance from the majority group.
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31.  The threshold of exclusion is essentially the size of the cohesive voting
population necessary for the minority to win a seat in an election under the most adverse
conditions, with a full slate of opposing candidates and every member of the opposed
voting bloc voting strategically. The threshold of exclusion applicable to cumulative
voting and ranked-choice voting depends only on the number of seats to be filled, and is
calculated by the following equation: 1/(1+N), where N is the number of seats. As the
number of seats available in a single election is increased, the threshold of exclusion
decreases. For example, where there are seven seats to be filled — the number of seats on
Santa Monica’s city council — then N=7, and the threshold of exclusion is 1/(1+7). or
12.5%. That is, under cumulative voting or ranked-choice voting, any cohesive voting
bloc with more than 12.5% of the total votes will necessarily win one of the seats in a
seven-seal election.

32.  The threshold of exclusion applicable to limited voting depends not only on
the number of seats to be filled. but the number of votes that a voter may cast. The
threshold is calculated by the following equation: V/(V+N), where V is the number of
votes a voter may cast and N is the number of seats to be filled. Where there are seven
seats to be filled — the size of Santa Monica’s city council — and each voter is limited to
one vote, then N=7 and V=1, and the threshold of exclusion is the same as with
cumulative voting: 1/(1+7), or 12.5%. Any group with more than 12.5% of the vote
would be guaranteed to win a seat.

33.  Inany of these alternative voting systems — limited voting, cumulative
voting, and ranked choice voting — as the number of seats available in a single election
increases, the threshold of exclusion decreases. Courts have, accordingly. recognized
that setting simultaneous elections for all of a jurisdiction’s elected officials presents
increased opportunity for cohesive minorities. For example, in United States v. Village of

Port Chester, 704 F. Supp. 2d 411 (S.D.N.Y. 2010), the court approved a cumulative
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voting remedy for an FVRA violation after explicitly noting that all six of the governing
board’s seats would be elected at the same time in order to reduce the threshold of
exclusion. /d. at 444, 447, 450-51 (“The Supreme Court has recognized that staggered
elections may enhance the discriminatory effect of certain voting systems ... The Village
of Port Chester proposes an at-large, cumulative voting scheme with the elimination of
staggered terms.”): see also Brischetto & Engstrom, supra, at 988-89,

34.  In his declaration, Mr. Morrison states that Latinos comprise 13.2% of the
citizen voting-age population of Santa Monica. (More precisely, he states that Latino
eligible voters “presently” account for 13.2%. Elsewhere in his declaration, he appears to
use the 5-year aggregation of American Community Survey data from 2011-2015 to
identify citizen voting-age population as of 2013; it is not clear whether his citation of
13.2% is based on 2011-2015 data, or more recent data. Because the choice does not
alter my conclusion in this paragraph, I adopt the 13.2% figure, while understanding that
if it represents 2011-2015 figures, that proportion will likely have increased by now.)
Given Santa Monica's seven-seal city council, 13.2% exceeds the threshold of exclusion
for cumulative voting, limited voting (with one vote), or ranked-choice voling: any group
of voters larger than 13.2% of the total would be guaranteed at least one seat in a seven-
seat election. Under the same conditions used by the FVRA to demonstrate opportunity,
Latino voters in Santa Monica using either cumulative voting, limited voting, or ranked-
choice voting could elect candidates of their choice even without any help from non-

Latino voters.
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I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on this _24™ _day of May 2018 at Los Angeles, California.

Justin Levitt
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I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on this 24" day of May 2018 at Los Angeles, California.

Justin Levitt

14

LEVITT DECLARATION




= Lk I

o o8 =1 On Ln

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on this _24" day of May 2018 at Los Angeles, California.

Justin Levitt
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JUSTIN LEVITT
919 Albany St., Los Angeles, CA 90015
justin.levitt@lls.edu (213) 736-7417
hitp://ssrn.com/author=698321

TEACHING

Loyola Law School, Los Angeles, CA
Associate Dean for Research (2017-present).
Professor of Law (2014—present).
Associate Professor of Law (2010-2014).
Courses: Constitutional Law, Law of the Political Process, Criminal Procedure

Founder, Practitioner Appellate Moot Program
Co-Chair, Faculty Workshops
Dean’s Search Committee, Dean's Advisory Committee

Faculty Advisor, Lovela Law Review, 2014-15

Faculty Advisor, American Constitution Societ
Curriculum, Academic Standards/Grading, Web Redesign, Instructional Tech. Committees
Excellence in Teaching Award, 2013-14

USC Gould School of Law, Los Angeles, CA
Visiting Professor of Law (spring 2015),
Course: Constitutional Law

California Institute of Technology (Caltech), Pasadena, CA
Visiting Associate Professor of Law (spring 2014).
Courses: Introduction to Law and Law and Economics

Yale Law School, New Haven, CT
Visiting Associate Professor of Law (spring 2013).
Courses: Law of Democracy, Motives of Public Actors

New York University School of Law, New York, NY

Assistant Adjunct Professor of Clinical Law (2006-07).
Course: Public Policy Advocacy Clinic

EDUCATION

Harvard Law School / Harvard Kennedy School
LD./M.P.A., magna cum laude (June 2002),
HARVARD LAW REVIEW, Articles Editor, vols. 114 and 115
Hewlett Law & Negotiation Fellowship; Jessup Int’| Law Competition, Regional Best Oralist
Teaching Fellow, Harvard College: The American Presidency, Globalization

Harvard College
B.A. (Special Concentration), magna cum laude (June 1995).
John Harvard Scholar, Harvard National Scholar
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OTHER PROFESSIONAL EXPERIENCE

U.S. Department of Justice, Washington, DC (2015-17).
Deputy Assistant Attorney General, Civil Rights Division.
Reviewed strategic decisions, select case filings, and administrative concerns in supporting
and managing hundreds of employees, including civil rights policy staff and sections enforcing
federal statutes concerning voting rights and protections against employment discrimination
{(including protections for LGBT individuals).

Brennan Center for Justice at NYU School of Law, New York, NY (2005-08, 2009-10).
Counsel, Democracy Program.
Offered legislative and administrative counsel and pursued litigation to promote equitable
access to an effective vote.

Obama Campaign for Change/Democratic National Committee, Washington, DC (2008).
National Voter Protection Counsel.
Co-managed presidential campaign’s national voter protection program, directed substantive
approach to election administration concerns, edited pleadings and helped direct strategy in
clection-related litigation, and oversaw recruitment and deployment of volunteer attorneys.

America Coming Together, Washington, DC (2004-05).
In-House Counsel.
Provided legal support for national voter mobilization operation, focusing on election
administration, campaign finance compliance, and employment law,

Clark for President, Inc., Little Rock, AR (2003-04).
Director of Strategic Targeting.

Conducted intensive analysis of voter files and directed targeting for voter contact
programs; drafted and edited policy and political materials.

U.S. Court of Appeals for the Ninth Circuit, Los Angeles, CA (2002-03).
Law Clerk to the Honorable Stephen Reinhardt.

Altshuler, Berzon, Nussbaum, Rubin & Demain, San Francisco, CA (summer 2001).

Summer Associate.
Drafted labor, environmental, and habeas case filings.

Department of State, Office of War Crimes Issues, Washington, DC (summer 2000).

Legal Intern.
Supported ICC negotiations and ICTY prosecutions.

MeKinsey & Company, Chicago, IL (1995-97).

Business Analvst,
Developed quantitative and qualitative assessments of corporate performance and

opportunities, and strategies for driving measurable improvement.
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ARTICLES

Intent is Enough: Invidious Partisanship in Redistricting, 59 WM. & MARY L. REV. __ (2018),
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